Expert witnesses are now an accepted part of criminal and civil trials. The use of expert witnesses and the admissibility of their science has developed over the last 250 years, when the concept of allowing an expert witness to give opinion evidence on the facts of other witnesses was allowed by Lord Mansfield in the case of Folkes v. Chadd in 1782. This paper briefly describes how court procedures have changed over the centuries before opinion evidence was admitted and then traces the history of the expert witness in England, USA, and Canada, examining issues of admissibility and duties of the expert from the 18th century to the 21st century. The paper further describes the change in admissibility with US decisions in Frye and Daubert and how they have affected courts in the UK and Canada. Also described are recent decisions in the UK on duties of experts and immunity from suit. Acad Forensic Pathol. 2017 7(4) 
INTRODUCTION
Trials determine the guilt or innocence of a defendant beyond reasonable doubt or whether a plaintiff (now complainant in English law) has proven their case on the balance of probability. In criminal trials, guilt is determined by evidence of the crime or a confession by the accused. We are now familiar with the concept of a common law court consisting of a judge and jury, assisted by counsel hearing witnesses, both lay and expert. However, the current structure developed over a long period of history, and while juries have been hearing witnesses since medieval times, the use of expert witnesses has a shorter history.
DISCUSSION

The Development of Juries
The determination of proof was fundamentally changed when, following the fourth Lateran Council of 1215 CE, priests were forbidden to supervise trial by ordeal (1) . England and continental European legal systems subsequently diverged on how to investigate crimes. Continental Europe went to a judge-led investigation that used torture and although England did not entirely abolish torture, the determination of proof was made by juries, with their role extending from an accusatory role to determination of guilt (1) . As the judgments were now made by man and not God, the concept of proof beyond reasonable doubt also developed (2) .
In England, the right to a jury trial had existed in the time of ordeals, but after the abolition of ordeals, jury trials became the regular procedure (3) . Because it came out of a right to elect jury trial, there was a right to refuse trial. Under these circumstances, if a defendant refused to plead, they were subject to peine forte et dure. This practice involved weights being placed on the defendant until he either agreed to a jury trial or died. The reason the practice continued was that someone dying under peine forte et dure was not formally convicted and their property was not subject to forfeiture. So, defendants with property might prefer to die under torture than be found guilty and executed. Peine forte et dure was not abolished until an act of Parliament in 1772. Further legislation was passed in 1827, from which time defendants who refused to plead were deemed to be entering a plea of not guilty (4) .
Juries in medieval England were not selected for their independence, as they are now, but because of their local knowledge. Coroner's juries were summoned because they were expected to have knowledge of the person and their death and were both witnesses and the determiners of fact (5) . However, over time in criminal trials, the self-informing jury became obsolete. Its accusatory role was replaced by the use of magistrates, known as Justices of the Peace, and this was formalized in 1554-1555 with the Marian statutes (6) . The Marian statutes also changed the way a coroner and his jury dealt with indictments for murder, moving towards a full preliminary hearing that would be heard by the magistrates (6).
Special Juries
Another reason why juries were selected was because they could have expertise on the matter at trial as directly knowledgeable people on the issues themselves. These special juries were well established in England in the 14th century (7). They were particularly used in cases involving disputes between tradesmen and craftsmen. In a case in 1724, Rex v. Burridge, the Kings Bench court ruled that a special jury could be used without the consent of the parties (8). In 1730, by Statute either party could ask for a special jury (9). They were extensively used when Lord Mansfield was Lord Chief Justice (1756-1788). Mansfield was a dominant figure in the Common Law in the 18th century and was to have a significant effect upon the judgements of the US Supreme Court, as well as in England (10) . For example, in the case of Lewis v. Rucker, Mansfield approved the use of a special jury of merchants (11) . Another example of a special jury was for female jurors to be summoned to determine whether a woman was pregnant. In the 19th century, the use of special juries declined, though they were not formally abolished in England until 1971 (12) . Another process used by the courts in cases requiring expertise was for judges to use a specialist court advisor. Lord Mansfield used such advisors as well as approving special juries.
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Who Could Be a Witness
English trials in the early part of the 18th century would be unfamiliar to the modern viewer. Many witnesses were excluded from giving testimony. These included the defendant in a criminal trial being deemed not competent to give evidence. Counsel was not allowed to represent defendants until 1696, and then only in treason trials (13) . Defendants could not call sworn witnesses until 1702 (14) . Plaintiffs could not give evidence until 1851 in England, the defendant could not give evidence on one's own behalf until 1898, and there were no appeals against criminal convictions in England until 1907 (14) . Defendants could cross-examine witnesses and, until the use of counsel in court, the judge played a much more active role in the trial, questioning prosecution witnesses and giving instructions on the verdict to juries.
In trials, cross-examination replaced oath as the method of testing quality of evidence. Rules of evidence were developed by judges as instructions were given to the jury, who no longer had the monopoly on the knowledge of the facts. Exclusionary rules were developed, notably the hearsay rules, to prevent juries from making verdicts based on error. Hearsay is the rule that excludes any statement, either written or oral, made out of court, but presented in court to prove the truth of that statement. Another rule developed was that witnesses could not give opinion evidence. There are exceptions to these rules, including to the hearsay rule and right of experts to give opinion evidence. In Bushell's case in 1670, it was said: (17) .
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Thus, Mansfield laid down the rules for opinion evidence that have influenced common law jurisdictions since. Opinions based on the facts of other people were considered several times in the 19th century and were deemed admissible. In Beckwith v. Sydebotham, a case involving the seaworthiness of a ship -"Earl of Wycombe," Lord Ellenborough stated:
Where there was a matter of skill or science to be decided, the jury might be assisted by the opinion of those peculiarly acquainted with it from their professions or pursuits. As the truth of the facts stated to them was not certainly known, their opinions might not go for much; but it was admissible evidence (18).
In M'Naghten's case (1843), the leading case on insanity that created the M'Naghten rules, it was determined by Chief Justice Tindall that where facts were in dispute, courts required detailed hypothetical questions in the examination of an expert (19) . This remains the law. In the 1975 English case of R. v. Turner, Lawton LJ stated: (20) . 
Before a court can assess the value of an opinion it must know the facts upon which it is based. If the expert has been misinformed about the facts or has taken irrelevant facts into consideration or has omitted to consider relevant ones, the opinion is likely to be valueless. In our judgement, counsel calling an expert should in examination-in-chief ask his witness to state the facts upon which his opinion is based. It is wrong to leave the other side to elicit the facts by cross-examination
Expert Medical Witnesses
The use of medical witnesses has a long history in common law. Medicine developed and became more acceptable as expert scientific evidence. However, it's use in homicide trials in London remained limited. Forbes has studied homicide trials in the 18th and 19th century at London's famous criminal court, the Old Bailey (24) . In the period 1729-1738, of 110 homicide trials, 44 had no medical witness, 21 no autopsy report, and only 45 had autopsy reports (24) . Between 1759-1768, there were 84 trials with 47 having no medical witness, 22 no autopsy report, and only 15 trials occurred with an autopsy report (17.9%) (24) . During the 19th century, the proportion of cases without medical evidence or autopsy reports decreased. For example, between 1809-1818 40.8% of trials had an autopsy report, and by 1869-1878 the percentage had risen to 61.7 %, with only 10 of 251 trials having no medical evidence (24) .
Expert medical opinion in the US was deemed admissible in 19th century cases where the issue was determining whether wounds on the deceased were caused by sharp or blunt instruments (25) 
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have been caused by blows with a gun and his opinions were deemed admissible (27). Further medical opinions held admissible in American cases in the 19th century included opinion on the cause of death in a woman who had an abortion, whether a blow was sufficient to cause death, and whether a blow had endangered life (25) . Other cases included whether a wound and fracture on the head could have occurred accidently, whether a gunshot wound was the cause of death, and what position the deceased was in when shot were also held admissible (28) In the 19th century Canadian case of R. v. Preeper, a physician was permitted to give evidence on the range from which a person was shot (29) . The physician gave testimony that the muzzle of the gun was between 20 inches and 3 feet. His opinion was based upon textbooks as he had no direct knowledge of firearms. The Supreme Court of Canada ruled by three votes to two that the opinion was admissible. The majority considered the opinion a matter of medical science as the questions had been framed that way. They also noted the failure of the defense to challenge the competency of the witness. The dissenting judges felt that the evidence was not a matter of medical science but should have been given by a gun maker or instructor of musketry who were accustomed to test and use such weapons and would be more competent than a medical person.
Use of Textbooks
In the English case of Collier v. Simpson (1831) , the courts ruled a defendant physician was not allowed to read authoritative textbooks, but medical witnesses could provide their opinion and explain their reasoning, which could be based upon texts as part of their general knowledge (30). This rule was followed in the Indiana case of Carter v. State (1851) (31), where a witness referred to a textbook as an authority for an opinion and the book could be used to test his knowledge and contradict him.
19th Century Criticism of Expert Witnesses
In Lord Abinger v. Ashton, the Master of the Rolls, Sir George Jessel, stated his distrust of expert witnesses and complained that expert witnesses were biased to the side that called them and saw themselves as paid agents of the person who employed them as witnesses (32) . In Thorn v. Worthing Skating Rink (1876), he further commented that, with respect to courts appointing their own experts, the courts first had to find an unbiased witness, which was very difficult (33) .
Criticisms of expert witnesses in US courts
… experience has shown that opposite opinions of persons professing to be experts may be obtained to any amount (34) .
In the Minnesota Supreme court decision of Keegan v. Minneapolis & St Louis Railroad, the court stated: … the unsatisfactory, as well as dangerous, character of this kind of evidence is well known; Experts are nowadays often the mere paid advocates or partisans who employ and pay them, as much as the attorneys who conduct suit (35).
By the end of the 19th century, it was stated in the leading US textbook on evidence that there was no specific rule admitting opinions or inference when made by one class of persons -experts -and excluding them from when made by another class -layman; but there is a rule excluding them whenever they are superfluous and admitting them whenever they are not (36) .
Developments In the 20th Century
In 1923, the important decision of Frye v. United States was delivered (37) . This is the starting point concerning the admissibility of evidence. It comes from the Court of Appeals of the District of Columbia. It involved the admissibility of polygraph testing, (41) .
Daubert remains the leading case on expert evidence in the US and has significant impact on common law jurisdictions outside the US.
Developments in Canada
In the Canadian case of R. v. Béland, the Canadian Supreme court referred to Frye. This was also a polygraph testing case (42) . Frye and the Federal rules were examined in the 1993 case of in R. v. RAD in the British Columbia Court of Appeal (43) .
The leading Canadian decision on expert evidence by the Supreme Court is R. v. Mohan (44) . Mohan states that expert evidence is admissible when four criteria are established: 1) relevance of the evidence; 2) the necessity of the evidence in assisting the trier of fact; 3) the absence of any exclusionary rule to the reception of evidence; and 4) the proposed expert being properly qualified (44) . (53) .
Duties of Experts
In the case of the Ikarian Reefer (54), a shipping case with use of expert witnesses, Cresswell J laid out rules for expert conduct and these were repeated in the Court of Appeal in Harris (55) (56) .
In Canada, a judgment of the Ontario Court of Appeal approved the guidelines for expert witnesses contained in the Ikarian Reefer in Moore v. Getahun (57) .
Civil Procedure Rules
Following a report by Lord Wolf in 1996, Civil Procedure rules were enacted that came into effect in 1999 (58) . These rules cover expert witness duties and procedures in noncriminal cases. Among the rules, contained in part 35 are:
1. Expert evidence shall be restricted to that which is reasonably required to resolve the proceedings. 
It is the duty of an expert to help the court on
